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Patan — 384265
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FrE R 50 AN-ARY A AT STIHT FIAT § 47 g T A F T ForRefer T ararg 7 qerd

ST 27 ST SroraT TFOITOT STAEH STea Y T g, StaT i U araer & e g1 9 g

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
applicatior, as the one may be against such order, to the appropriate authority in the
following way.

T LT BT IS e~

. Revision application to Government of India:

(1) &= ST g AraaaE, 1994 HY T erad F1¥ IATY TT AIHAT B X T QaTh I
ST 37 2 T F SIaRa JCeor STera STefl ieref, 9Ied T, ENKEIREAREIACRITN
et wRrer, sfaer € wae, w99 A, 7% el 110001 Y T ST IR -

£ revision application lies to the Under Secretary, to the Govt. of India, Revision
Applicarion Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
(=) ﬁwﬁgﬁ%mﬁwﬁﬁsﬁm@ﬁ%%ﬁﬁwmmmﬁﬁmw
HUSTR & ZEX AU & |Tel o ST 1 AW #, A1 feheft TUSTITE AT WUSTT § =78 ag fohell e o
7 Fre) eI & gy e Y 9T F SR g8 ]

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse.
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(@) AR ¥ are] et g A e # Pzl we o ar A F AfRwtn § Sua gew w5 A 9
JUTE ek o TS o FTel & ST STRa & aTgy fohey <rg A weer § fHaifae g

' In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable materiai used in the manufacture of the goods which are
exported to any country or territory outside India.

(@ IR e A R AT TR F v (e A7 e ) [Wata B @ e g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ‘

(%) o ScaTee Y SeuTe Yo % e  org S ST HiST W Y S § A UH w9 S TH
aTRT W I ¥ qarie vy, oadie F g e 9 gwg 9% A7 a6 § @ erfatEaw (7 2) 1998
&RT 109 FRT <k g 1Y gl

Credit of any duty allowed to be utilized towards pajfment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ Sere ge (arfien) fraeee, 2001 ¥ Fraw 9 % siavia AR s e 378 # &
gt A, IR ey F R emker I Ratw ¥ O arw F fiave-ede ga ardie smser A7 <1-a
TGt ¥ qrr STra endeT RhaT ST ATRY 6 Wy @rar § a1 ged offd ¥ sfawa erT 35-%
FrerTRe 6 3 EraT % e a7y SK-6 AT A qid A T AR

The above application shall be made in duplicate in Form No. EA-8 &s specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) XA e & AT STE| §Td T T e Kﬁmw@rw@?ﬁ“@ﬁ%w-tﬁmaﬂwaﬁ
ST 3 SR} ST U o11@ & SATaT & A 1000/~ Y thie ST &t S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

T Qe HET ITUTE Lo T HeAT AT erfiefia =rraTiERer F wi srffer-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) - ¥ SeTee ok ATAREH, 1944 fi a1 3541355 F -
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(2) Swerfed uftsse § 9aTg AR & e @ o, T & wrHer § T 9w, Fea
Wﬂﬁﬁ@ﬁwwﬁ?ﬁﬂmﬁ?ﬁm(ﬁ@aﬁqﬁﬂﬁéﬁwﬁﬁw, IygUSTATe § 2nd AT,

dgmcﬁ Hea, AT, FIRIETR, AgACETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee .of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branc;’ti‘;(k)'f;':’»z nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
plé.ce where the bench of the Tribunal is situated. ,

(3) ﬁ?ﬁﬁ&Tﬁﬁ{aaﬁQﬁmwﬁw@m%a‘rmgﬁaﬁzar%ﬁm*ﬁﬂmwﬁm
.w%mwmmaw%ﬁ@%@zﬁﬁ%ﬁ%ﬂﬁfmﬁﬁ%%ﬁmﬂmﬁ‘vﬁwﬁfrm

- -Wﬁwaﬁvmﬁwwaﬁwaﬁwﬁmw%l

In case of the order covers a number of order—in—Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/ - for each.

(@) e e SRR 1070 T SR A g -1 % st Pt By Srqam I
aﬁﬁmﬂﬁﬁﬂqmﬁﬂﬁﬁﬂhﬁmﬁ%ﬁﬂﬁﬁmﬁ@ﬁﬁﬁ 6.50 T & AR

o fehe T AT AR |

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Eaﬁﬁé@ﬁmﬁaﬁﬁwmmﬁwﬁaﬁm%ﬁswwﬁﬁﬁmwésﬁxﬁm
Qﬁ,WWQﬂ@WWW(W)ﬁW, 1982 § AR I

Attention in invited to the rules covering these and other related matter contended in
“the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T g, HeT IR o T HATH el =i (Reee) o 9 ordiel & wraet
3 Fderu T (Demand) T €€ (Penalty) 1 10% J& STHT AT e 21 gretifen, srfderaw qd ST
10 %0$ %97 g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

¥ SeuTe goeh S AT % Sfa, QTR ST Fted @t #iW (Duty Demanded)|
(1) @< (Section) 11D 3 wga Fraffa e
(2) feram rerq AT wiee 6 vl
(3) ¥rde e fdt & Faw 6 % qga &9 Ui

?J.‘s:ﬁw‘vﬁéﬁmﬂﬁ’ﬁqﬁqﬁwaﬁwﬁqm’wm%ﬁﬁmqﬁﬁwﬁm
T B '

s For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
“that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
- (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

“Act, 1994). '

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ilij amount payable under Rule 5 of the Cenvat Credit Rules.

-(6) (i) a—e(aﬁﬂ%ﬁqﬁraﬁ?rwfazﬁmiﬁwaaﬁ{@ﬁarwwmmﬁaﬁ@a‘rfm%qw
 EEh 1o%wq'<aﬁtaﬁﬁﬁvrmﬁaﬁ€raam% 10% QT 9 Y ST Tl 2l

in view of above, an appeal against this order shall lic before c;{,ﬁ"\ X
D X

- payment of 10% of the duty demanded where duty or duty and pena?i AT

4,

* or penalty, where penalty alone is in dispute.” :

HE Coq‘

1T,

o"c\‘ -

. N p S
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F. No. GAPPL/COM/STP/4572/2023

3TN 37¢2T / ORDER-IN-APPEAL

The present appeal has been filed by M/s Mohammadhusen Attahusen Faruki,
Pachwada, Bukdi, Patan-384265 (hereinafter referred to as the appellant; against
Order in Original No. PLN-ac-ADJ-STX-42/2023-24 dated 12.06.2023 [hereinafter
referred to as “impugned order”] passed by the Assistant Commissioner, CGST,
Division: Palanpur, Commissionerate : Gandhinagar [hereinafter referred to as

“adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN NO. AAIPF4404D. Upon perusal of the
data received from Central Board of Direct Taxes (CBDT) it was observed that
during the period F.Y. 2016-17 the appellant had earned substantial service income
by way of providing taxable services . It was also observed that they have neither
obtained registration under Service Tax nor had paid any Service Tax during the
period. In order to seek information in the matter, letter dated 14.10.2021 was issued
to the appellant calling for the details of services provided during the period F.Y.
2016-17. The appellant did not submit any reply. ‘

2.1 The jurisdictional officers considered that the services provided by the
appellant during the relevant period were taxable under Section 65 B (44) of the
Finance Act, 1994 and the Service Tax liability was determined on the basis of value
of ‘Sales of Services’ under Sales/Gross Receipts from Services (Value from ITR)
or “Total amount paid/credited under Section 194C, 1941, 194H & 194] of Income
Tax Act, 1961” shown in the ITR-5 and Taxable Value shown in ST-3 return for the

relevant period as per details below :

Table-A
(Amount in Rs)

' Total Value for Higher Value | Total Service

Sr. : Sale of TDS (including (Value Tax short
No F. Y. Services (as 194C, 194 1A, Difference in | paid/not paid

per ITR) 1941b, 19471, 194H0 | ITR&STR) | (including

' Cess)

1 |2016-17 | 1,03,39,822/- 0 1,03,39,822/- | 15,50,973.3/-

3. Show Cause Notice vide F.No. GEXCOM/SCN/ST/9706/2021-CGST-DIV-
PLN-COMMRTE-GANDHINAGAR dated 19.10.2021 (in short ‘SCN’) was issued ’

to the appellant, wherein it was proposed to:
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F. No. GAPPL/COM/STP/4572/2023

> Demand and recover service tax amounting to Rs. 15,50,973.3/- under the

proviso to Section 73 (1) of the Finance Act, 1994 for the period F.Y. 2016-
17 (considering the amount of Rs. 1,03,39,822/- as Taxable Value) alongwith
Interest under Section 75 of the Finance Act, 1994 ;

Demand and recover Ser;/ice Tax not paid during the period F.Y. 2017-18
(upto June 2017), ascertained in future, under the proviso to Section 73 (1) of
the Finance Act, 1994 alongwith Interest under Section 75 of the Finance Act,
1994 ;

Impose penalty under Section 77(1)(a), 77(1)(b), 77(1)(c)(®), 77(1)(c)(i1),
77(2) and Section 78 of the Finance Act, 1994,

The said SCN was adjudicated ex-parte vide the impugned order wherein :

the demand for service tax amounting to Rs. 15,50,973.3/- leviable on

differential taxable value of Rs. 1,03,39,822/- for the period F.Y. 2016-17 was

confirmed under Section 73 (1) of the Finance Act, 1994 alongwith interest
under Section 75.

demand for service tax not paid for the period F.Y. 2017-18 (upto June 2017)
to be ascertained in futuré, was confirmed under Section 73 (1) of the Finance
Act, 1994 alongwith interest under Section 75

Penalty amounting tb Rs. »15,5 0,973.3/- was imposed under Section 78 of the
Finance Act, 1994 alongwith option for reduced penalty under proviso to

clause (ii).

. Penaity of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance

Act, 1994; ;

Penalty of Rs. 20,000/~ was imposed for failure to file the returns in due time
for the Year 2016-17 under Section 70 of the Finance Act, 1994 read with
Rule 7 of the Service Tax Rules, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(1)(b) of the Finance
Act, 1994

Penalty of Rs.10,000/- or @ Rs.200/- per day till the date of corhpliance was
imposed under Section 77(1)(c)(i) and Section 77(1)(c)(1) of the Finance Act,
1994 -

Penaity of Rs.10,000/- was imposed under Section - »(—;2~ .0f the Finance Act,

R &

1994;
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F. No. GAPPL/COM/STP/4572/2023

5.  Being aggrieved with the impugned order, the appellant have filed the present
appeal on following grounds : |

> The appellant is holding PAN: AAIPF4404D, was engaged in providing

services viz Construction of roads, Transportation of building materials like

sand, ballast stone etc. During financial year 2016-17, they have received work

of Construction of roads, which was to be constructed for PATAN

NAGARPALIKA, out of the grant received by the PATAN NAGARPALIKA

from a Government authority known as Gujarat Urban Development Company

Ltd (GUDC). The PATAN NAGARPALIKA had awarded original contract to

SHRI MUKESHBHAI SALVI (main Contractor), and the main Contractor had

sub-contracted the same work to the appellant for carrying out the construction

of roads for the PATAN NAGARPALIKA. A copy of the Work Crder No.

17/2016-17 dated 29.04.2016 issued by the PATAN NAGARPALIXA for

allocation of work under GUDC grant, for estimated amount of Rs. 45 ,81,520/-

was submitted. A copy of the Contract dated 05.05.2016 executed beiween the

main Contractor and the Appellant was also submitted.

> The services of Construction of Cement concrete roads, so provided by the
main contractor to the PATAN NAGARPALIKA was exempted from payment
of Service Tax vide clause (a) of Serial No. 13 of the Notification No. 25/2012-
ST dated 20.06.2012. The Construction and Works-contract services provided
by a sub-contractor to a principal contractor is exempted from levy of Service
Tax vide clause (h) of Serial No. 29 of the Notification No. 25/2012-5T dated
20.06.2012, where the Construction service provided by the principal

contractor is exempt.

> The appellant has also provided services of transportation nf sand (balu) and
ballast stone (gitti) during the financial year. They used to transport sand (balu)
and ballast stone (gitti) within city limits and in this business, it is not required
or not customary to issue Lorry Receipt (Consignment Note), and the Appellant
had also not issued and Lorry Receipt (Consignment Note). Therefore, the
Appellant is not a Goods Transport Agency. Copy of a sample invoice were

enclosed.

> Gross Receipts from the Construction business was Rs. 56,50,343/- and Gross

Receipts from the Transportation business wag.RS:#6:89,
LIS n"q
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F. No. GAPPL/COM/STP/4572/2023

total of Rs. 1,03,39,822/-, which was allegedly considered to be taxable
services in the impugned order. Both the above services were either exempt or
non-taxable, and hence, the appellant neither provided any taxable service, nor
it was liable for payment of Service Tax. The Appellant was hence neither liable
to pay Service Tax, nor liable for obtaining Service Tax registration. The
Appellant, accordingly, did not obtain the Service Tax registration and not paid

Service Tax on the exempted services provided by the Appellant

The impugned O-I-O is not a speaking order to the extent, it fails to provide the
proper Service Tax category and classification under which the services are
allegedly classified, as Service Tax cannot be made applicable without a proper
classification. The Adjudicating Authority had failed to justify the
classification adopted for the purpose of levying Service Tax and the only basis
behind the assumption taken be the Adjudicating Authority is the Form 26AS
received from the CBDT. -

The services of Construction of Roads are exempt from Service Tax vide Entry
no. 13(a) of the Notification No. 25/2012-ST dated 26.06.20 12. Further, where
the Construction service provided by the principal contractor is exempt, then
the same services provided by a sub-contractor to a principal contractor is also
exempted from levy of Service Tax vide clause (h) of Serial No. 29 of the
Notification No. 25/2012-ST dated 20.06.2012. Hence, the Construction
services provided by the appellant to the tune of Rs. 56,50,343/- was exempted
from payment of Service Tax, and therefore, the impugned O-I-O is liable to

be set aside to that extent

The Appellant is not a Goods Transport Agency. Copy ofa sample invoice was
submitted. The services of transportation of goods provided by a person, who
_is not a Goods Transport Agency, were undisputedly covered under the
Negative List and Service Tax and was not leviable on same. Therefore, the
Transportation services so provided by the appellant to the tune of Rs.
46,89,479/— was undisputedly covered under the Negative List and hence,
Service Tax was not leviable on same. Therefore, the impugned O-I-O is liable

to be set aside to that extent.
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F. No. GAPPL/COM/STP/4572/2023

> The Appellant was not providing any taxable service and hence, the Appellant

was not required to obtain Service Tax registration. It was settled position of
under the Service Tax statute that a person providing only exempted services
was not reciuired to obtain Service Tax registration. Therefore, where the
Service Tax registration itself was not required, there arise no question of
payment of Service Tax or imposition of Penalty for not obtaining Service Tax

registration.

The SCN for the period of 2016-17 and 2017-18 (upto June 2017) issued on
19.10.2021 was time-barred, as there is no suppression of facts or freud and
hence, the Adjudicating Authority has travelled beyond the four corners of laws
while invoking the extended period. The Appellant is providing exempted and
non-taxable services, therefore, there arise no question of any motive for
suppression of facts. In addition, the Appellant had already disclosed the same
figures to the Income Tax department, and hence, the allegation of suppression
appears absurd to the extent that the Appellant had offered the alleged amount

to the Income Tax authorities for tax payment, and suppressed the same from

the Service Tax department. The information relied on by the Adjudicating

Authority is already on public domain and was always accessible by the Service |
Tax department. The Service Tax department and the Income Tax department,
both being under the same Ministry, i.e., the Finance Ministry of India, it cannot
be said that the data which was available with one wing of the Finance Ministry
was suppressed by the Appellant from another wing. The appellant was of
opinion that the services provided by the Appellant to the main contractor were
exempt and there was no requirement to obtain Service Tax registration, or to
make payment of Service Tax or to file Service Tax returns, and hence he was
not required to submit the above information and documents with the Service
Tax department, and by no stretch of imagination or interpretation of law, this

can be treated as suppression of fact. Therefore, the Adjudicating Authority has

'grossely erred in invoking extended period of limitation, and hence the

impugned O-I-O is liable to be set aside, as well as the SCN is liable to be
quashed.

The issue is wholly interpretational, where the Appellant has provided Works
contract services by way of Construction of Roads to the main contractor,

which were exempt vide Entry no. 13(a) (suprq a”:rfd‘:ﬁﬁt“ 29(h) (supra) above;

PP A

O
‘}' S,
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and service of transportation of goods, which were covered under the Negative
list vide clause (p)(i)(A) of Section 66D of the Finance Act 1994. where the
original demand itself is wrong in law and liable to be dropped, there arise no
question of payment of interest. the Appellant was not liable to obtain the
Service Tax registration itself, and hence there arise no question of filing of
. returns, and therefore, the Adjudication Authority had grossly erred by
imposing penalties under Section 70 and Section 77 of the Finance Act, 1994.
Thus, the impugned O-I-O, in itself is not sustainable as it is non-speaking and
is liable to be set aside/dropped for that reason alone in as much as it is against

the principal of natural justice and equity.

6.  Personal Hearing in the case was held on 15.09.2023. Shri Vikash Agarwal,
Chartered Accountant, appeared on behalf of the appellant for the hearing. He

submitted that the appellant provided road construction work as a sub-contractor for

Patan Nagarpalika. Further, the appellant provided transport service in respect of

transport of sand etc. as individual transporter without issuing any consignment note.
The works contract service in respect of road construction is exempt under the
Notification No. 25/2012-ST and the transport service , other than GTA falls under
negative list of services under Section 66D of the Finance Act, 1994. He requested
for the grant of exemption from service tax under Sr.No. 13(a) read with 29(h) of
the said notification alongwith benefit of the negative list of service, and to set aside

~ the impugned order.

6.1  On account of change in appellate authority personal hearing was again held
on 10.10.2023. Shri Vikash Agarwal, Chartered Accountant, appeared on behalf of
the appellant for the hearing. He re-iterated the contents of the written submission
and requested to allow their appeal. At the time of Personal Hearing he submitted a

copy of the audited Balance Sheet.

7. 1 have gone through the fa‘cté of the case, submissions made in the Appeal
Memorandum, oral submissions made during hearing, subsequent written
submissions dated 10.10.2023 and the facts available on records. The issue to be
decided in the present appeal is whether the demand for Service Tax amounting to
Rs. 15,50,973.3/- confirmed vide the impugned ordgr,alp;}gwith interest and

g T Wy
PG N
/ u{} CLuTa, ',‘?Sf..

penalties is legal and proper or otherwise. The derzf\;d;‘ ETAING, 4

2016-17.
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F. No. GAPPL/COM/STP/4572/2023

8.  Itis observed that the appellant is holding PAN: AAIPF4404D and during the
period F.Y. 2016-17 were engaged in providing services viz Service of Construction
of roads and Transportation of building materials like sand, ballast stone etc and their
Proprietorship firm was under the nafne and style of M/s Jisan Construction. It is
further observed from the case records that the SCN in the case was issued cnly on
the basis of data received from the Income Tax department without causing any -
verification. Here, I find it relevant to refer to the CBIC Instruction dated

26.10.2021, wherein at Para-3 it is instructed that:

Government of India
Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
North Block, New Delki,
Dated- 218'October, 2021
To,
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zome, Pr.
Director General DGGI

Subjecz‘:-]ndz’scréet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
reg.

Madam/ Sir,

3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a
judicious order after proper appreciation of facts and submission of the noticee

Examining the specific Instructions of the CBIC as above with the facts of the case,
I find that the SCN in the case has been issued mechanically and indiscriminately
without causing any verification and without application of mind, and is vague,

being issued in clear violation of the instructions of the CBIC discussed above.

9. Itisalso observed that the impugned order has been issued in violation of
natural justice as the said order was issued ex-parte. Further, at Para 17 the
impugned order, it has been recorded that no Written Submission was filed by the
appellant. At Para 18 of the impugned order, it has been recorded that the opportunity
of personal hearing was granted on 20.03.2023, 31 .03.2023 and 12.04.2023 but the

appellant had neither appeared for hearing nor asked for any extension. The

adjudicating authority had, theyeafter, decided the caseexs

3
0‘6

N

£
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9.1 Ifinditrelevantto refer Section 33A (1) of the Central Excise Act, 1944, (made
applicable to Service Tax vide Section 83 of the Finance Act, 1994) wherein it is
categorically mentioned that ‘the adjudicating authority shall give an opportunity of
being heard. In terms of sub-section (2) of Section 33A, the adjudicating authority
may adjourn the case, if sufficient cause is shown. In terms of the proviso to Section
33A (2), no adjournment shall be granted more than three times. I find that in the
instant case, three adjournments as contemplated in Section 33A of the Central
Excise Act, 1944 have not been granted to the appellant. I also find it relevant to
refer to the decision of the Hon'ble High Court of Gujarat in the case of Regenta
Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj) wherein it was held that:

12. Another aspect of the matter is that by the notice for personal hearing three
dates have been fixed and absence of the petitioners on those three dates appears
to have been considered as grant of three adjournments as contemplated under the
proviso to sub-section (2) of Section 334 of the Act. In this regard it may be noted
that sub-section (2) of Section 334 of the Act provides for grant of not more than
three adjournments, which would envisage four dates of personal hearing and not
three dates, as mentioned in the notice for personal hearing. Therefore, even if by
virtue of the dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two adjournments and not
three adjournments, as grant of three adjournments would mean, in all four dates
of personal hearing.”

Examining the facts of the instant case with the legal provisions and the decision of
the Hon’ble High Court, I find that the impugned order has been passed in violation
of principles of natural justice as well as in clear violation of the decision of the
Hon’ble High Court of Gujarat and is therefore legally unsustainable and liable to

set aside on this ground alone.

10. Regarding the merits of the case, I find that the appellant have contended that
during the period F.Y. 2016-17 they were engaged in providing two types of
sefvices, as detailed below :

(i)  Construction of Road services in capacity of sub-contractor to the main
contractor who was awarded the work by the PATAN NAGARPALIKA vide Work
Order No. 17/2016-17 dated 29.04.2016 issued by the PATAN NAGARPALIKA
for allocation of work under GUDC grant, for estimated amount of Rs. 60,08,5 80/-.

(i) Transportation of sand (balu) and ballast stone (gitti) within city limits and in
the business of transportation of sand (balu) and ballast stone (gitti), it is neither

- required nor customary to issue Lorry Receipt (Cons;g@heﬁi; lote), and accordingly
K ‘_.-).“‘: “.""w(,h\& 4&,
.5

the Appellant have not issued any Lorry Receipﬂ%&"”ﬁ ote). I find force
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in the above argument of the appellant as the claims are supported with documents

and stands justified.

10.1 In respect of the services of Construction of Road service to PATAN
NAGARPALIKA, 1 find that the appellant have provided the services as a sub-
contractor to the main contractor Shri. Mukeshbhai Salvi. The main contractor vide
agreement dated 05.05.2016 have sub-contracted the Contract for construction of
Roads on behalf of Patan Nagarpalika, Patan and the amount of Contract is Rs.
60,08,580/-. As claimed by the appeilant, the above service stands exempied from
Service Tax in terms of Sr.No. 13(a) and 29(h) of Notification No. 25/2012-ST dated
20.06.2012. Relevant portion of the notification is reproduced below :

Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 25/2012-Service Tax
: New Delhi, the 20 th June, 2012

G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of section 93 of
the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service Tax, dated the 17 th March,
2012, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section
(i) vide number G.S.R. 210 (E), dated the 17 th March, 2012, the Central Government,
being satisfied that it is necessary in the public interest so to do, hereby exempts the
following taxable services from the whole of the service tax leviable thereon under
section 66B of the said Act, namely:-
1. Services provided to the United Nations or a specified international
organization,

13. Services provided by way of construction , erection, commissioning, installation,
completion, fitting out, repair,maintenance, renovation, or alteration of.-

(a) a road, bridge, tunnel, or terminal for road transportation Jfor use by gene:ral
public;

29. Services by the following persons in respective capacities -

(h) sub-contractor providing services by way of works contract to another contracior
providing works contract services which are exempt;

10.2 Examining the above legal provisions with the facts of the case I find merit in
the contentions of the appellant and find that the services of Constfuction of Road
services in capacity of sub-contractor to PATAN NAGARPALIKA through the
main contractor for estimated amount of Rs. 56,50,343/- merits exemption from
Service Tax in terms of Sr. No. 13(a) and Sr.No. 29(h) of Notification No. 25/2012-
ST dated 20.06.2012.

11. Further, regarding the services of Transportation of sand (balu) and ballast

Ceipt(Sonsignment Note), I

@
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find from the documents produced by the appellant that they were engaged in local
transportation of construction material like sand and gravel by road and were not
issuing any consignment note for the same. Hence, these services cannot be
considered as ‘Goods Transport agency Service’. Further, as claimed by the
appellant these setvices merit exemption from Service Tax in terms of Section 66D

of the Finance Act, 1994. The relevant portion of the Section is reproduced as below:

Section 66D: The negative list shall comprise of the following services,
namely:

(p) services by way of transportation of goods
(i} by road except the services of
(A) a goods transportation agency; or
(B) a courier agency; ' :

11.1 Examining the above provisions with the facts of the case I find merit in the
contentions of the appellant that the services provided by the appellant by way of
transportation of sand (balu) and ballast stone (gitti) Within city limits and in the
business of transportation of sand (balu) and ballast stone (gitti) without issuing any
consignment note, merits exemption from leviability of Service tax in terms of

Section 66D (p)(i) of the Finance Act, 1994,

12.  Inview of'the above discussions I am of the considered view that the demand
of service tax amounting to Rs. 15,50,973.3/- calculated on the differential taxable
value of Rs. 1,03,39,822/- for the period F.Y. 2016-17 confirmed vide the impugned
~ order is unsustainable legally as well as on merits and is therefore set aside. As the

demand of Service Tax fails to sustain the interest and penalty also fall. The appeal

filed by the appellant is allowed.

13, 3{UICpdl GRT TS Bl 7T 3t BT HUeRT IR SRC AR IRSIGI

The appeal filed by the appellant stands disposed off in above terms.

Dated: 25 Oct, 2023

Superintendent (Appeals) *s Z
CGST Appeals, Ahmedabad Eu
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By REGD/SPEED POST A/D

To,

M/s Mohammadhusen Attahusen Faruki,
Pachwada, Bukdi,

Patan-384265

Copy to:

The Principal Chief Commissioner, CGST and Central Excise, Ahmecabad

1
2. The Commissioner, CGST and Central Excise, Gandhinagar

I

The Deputy/Asstt. Commissioner, Central GST, Division-Palanpur,
Gandhinagar Commissionerate

4,  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website '

5~ Guard file

6. PAFile
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